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To hold the opposite view is to leave the door open for fraud on the 
mortgagee. 

This point has not been passed upon in Virginia. This is probably due 
to the fact that claims of this character are usually small, and for this 
reason do not come within the appellate jurisdiction of the Supreme Court 
of Appeals. 

See L. R. A. 1915D, 1149, for a comprehensive note on the subject. 

Constitutional Law — Service Letter Law Held Valid. — After being an 
employee of defendant insurance corporation for more than ten years, 
plaintiff resigned his employment, and demanded of defendant's superin- 
tendent a letter setting forth the nature and character of the services 
rendered by him to the corporation, the duration thereof, and the reason 
for the termination of the employment. The defendant, acting through 
its superintendent, refused to give plaintiff such a letter, and plaintiff then 
sued defendant for damages he claimed to have suffered in not securing 
other employment because he did not have the letter he had requested. 
He based his action on a Missouri statute which requires a corporation to 
issue to an employee who is discharged or leaves its service after more 
than ninety days' service with it, a letter stating the character of service 
rendered by the employee, the duration thereof, and the true cause for 
its termination. Defendant claimed the statute was invalid as taking 
away its freedom of contract without due process of law, and, therefore, 
violative of the Fourteenth Amendment to the Constitution of the United- 
States. Held, statute constitutional and plaintiff allowed to recover. 
Prudential Ins. Co. of America v. Cheek (1922), 43 Sup. Ct. 516. 

Equity— Reformation of an Instrument because of Mutual Mistake 
of Law. — A board of supervisors executed a lease to a party on a tract 
of land which was valuable only for the timber growing thereon, and the 
said lease was executed, and received, with the mutual understanding 
that the lessee would have the right to cut said timber, but this fact was 
not mentioned in the lease. The lessee forfeited his lease and the de- 
fendants became the assignees of the lease. Later another lease was 
executed to the defendants which had a recital in it that said lease did 
not confer any greater rights to said timber than the original orders and 
conveyances herein above referred to. After some of the timber was 
cut, it was discovered that the board of supervisors did not grant the 
right to cut timber in either their original lease or new lease, and this 
suit was brought for conversion of the timber. The defendant contended 
that the court of equity should reform the instrument in accordance with 
the agreement of the original parties, thereby giving him the right to cut 
timber. Held, the defendant is liable for conversion. Ingram Day Lum- 
ber Co. v. Robertson, etc. (Miss. 1922), 92 So. 289. 

While it is true that mistakes in matters of law cannot be made ground 
for relief in equity, this rule is not universal. On the contrary, if one, 
through mistake or misapprehension of law, parts with or gives up a 
private right of property upon grounds on which he would not have acted 
but for such misapprehension, a court of equity may grant relief. Baker 
v. Massey (1879), 50 Iowa 399; Bottorff v. Lezois (1903), 121 Iowa 27, 95 
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N. W. 262. If an agreement be entered into between two parties in 
mutual mistake as to their relative and respective rights, either of the 
parties is entitled to have it set aside. Stedwell v. Anderson (1851), 21 
Conn. 139; Benson v. Markoe (1887), 37 Minn. 30, 33 N. W. 38, 5 Am. 
St. Rep. 816; Bottorff v. Lewis, supra. Courts of equity go now on the 
broad principle that where a mistake is manifest, they will, in the exer- 
cise of their ordinary jurisdiction, correct it, and hold the party according 
to his original intention. Hendrickson v. Ivins (1832), 1 N. J. Eq. 562. And 
the rule that equity will not correct mistakes at law has no application to 
mistakes in the language of a contract, or in the choice of the form of 
an instrument, whereby it has an effect different from the intention of the 
parties. The mistakes of law against which equity will not relieve are 
those which pertain to the subject of the contract, and were inducements 
thereto, or considerations therefor. Stafford v. Fetters (1881), 55 Iowa 
484, 8 N. W. 322; Hmsbrandt v. Hofflcr (1902), 117 Iowa 103, 90 N. W. 
494, 94 Am. St. Rep. 289. 

The rule that mistake is no ground for equitable relief is applicable 
only to cases where the contract, as entered into, speaks the true agree- 
ment of the parties. Richmond v. Ogden St. Ry. Co. (1903), 44 Ore. 48, 
74 Pac. 333. A mistake in the execution of a writing will not be cor- 
rected in equity, unless it appears, that the writing does not contain the 
intentions of the parties thereto at the time it was executed. Jarrcll v. 
Jarrell (1886), 27 W. Va. 743; Knuckles v. Hughes Lumber Co. (Ky. 1909), 
116 S. W. 1193. In one case a clearly established misapprehension of law 
which caused a mistake in making a contract was allowed to be cor- 
rected by a court of equity. Griswold v. Hazard (1891), 141 U. S. 260, 
35 L. Ed. 678, 11 Sup. Ct. 972. 

A mistake, to be such as the law will relieve from, must be mutual and 
reciprocal. Marshall v. Westrope (1896), 98 Iowa 324, 67 N. W. 257; 
Story v. Conger (1867), 36 N. Y. 673, 93 Am. Dec. 546. An instrument 
which does not express the real agreement Of the parties because of a 
mutual mistake of law, if corrected, will place both parties just where 
they intended to place themselves in their relations to each other; and, 
if not corrected, it gives the plaintiff an inequitable advantage over the 
defendant. Park Brothers v. Blodgett & Co. (1894), 64 Conn. 28, 29 Atl. 
133. So a contract entered into under an actual mistake of law on the 
part of both the contracting parties, by which the contract does not 
express the true agreement of the parties, is liable to be set aside as a 
contract founded on mistake of matters of fact. Champlin v. Laytin (1837), 
18 Wend. (N. Y.) 407, 31 Am. Dec. 382. 

When two minds meet, and agree on the terms of a contract, and a 
mistake is made, not in the terms agreed upon, but in reducing the con- 
tract to writing, chancery will, as a rule, reform the written instrument 
so as to make it express their real agreement. Houston v. Faul (1889), 
86 Ala. 232, 5 So. 433. The real intention of the parties at the time the 
contract was executed is to be considered and ascertained, and not what 
they could or would have done, if they had anticipated subsequent de- 
velopments, or consequences, resulting from the contract. Turner v. 
Kelly (1881), 70 Ala. 85. 

A court of equity will always correct mistakes, and in relation to the 
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subject of conveyances, it makes no difference whether the mistake is in 
regard to a statutory or common law requisite, or whether the parties 
failed to make the instrument in the form they intended. Beardsley v. 
Knight (1838), 10 Vt. 185, 33 Am. Dec. 193; Kennard v. George (1863), 44 
N. H. 440. It has been held that where the intention of the parties to a 
deed was to grant an estate by entireties to husband and wife, as grantees, 
but the estate was granted to the wife alone, although it was a mistake of 
law, equity granted reformation. Corrigan v. Tiernay (1890), 100 Mo. 
276, 13 S. W. 401. See also Brown v. Dow (1894), 79 Hun. (N. Y.) 44, 
29 N. Y. S. 652. And where a covenant was omitted from a deed, through 
mutual ignorance or inadvertence of the parties, equity reformed the 
instrument so as to conform to the original agreement. Uihlein v. Matthews 
(1904), 93 App. Div. 57, 86 N. Y. S. 924. And a mistake of the draftsman 
of a deed which caused it not to express the real intention of the parties 
has been held grounds for reformation. Nutall v. Nutall (1904), 26 Ky. 
Law Rep. 671, 82 S. W. 377. 

Equity will reform a written instrument when by mistake it does not 
contain the true agreement of the parties, yet it will do so only when the 
mistake is plain and the proof is full and satisfactory. Jackson v. Magbee 
(1885), 21 Fla. 622; Trout v. Goodman (1849), 7 Ga. 383. And the burden 
of proof is upon the party seeking the reformation of the instrument. 
Potter v. Frank (Me. 1909), 76 Atl. 489. 

Insurance — Proof of Loss — Waiver by Agent in Disregard of Stipu- 
lation in Policy. — The plaintiff held three fire insurance policies in the 
defendant company, each containing stipulations that proof of loss should 
be furnished within a specified time after the destruction by fire, of the 
property insured, and that there could be no waiver of any condition in 
the policy except by writing indorsed on or attached to the policy. Fol- 
lowing the destruction by fire of the property insured the defendant re- 
quested the state fire marshall to investigate "the origin and circumstance 
of the fire", which investigation was not completed until after the time 
specified for furnishing the proof of loss had expired. The plaintiff fur- 
nished no proof of loss, claiming the investigation of the fire marshall at 
the instigation of the defendant to be a waiver of the stipulation requir- 
ing it. The plaintiff brought an action to recover on the policies. 
Held, judgment for the plaintiff. Ohio Farmers' Ins. Co. v. Cochran (Ohio 
1922), 135 N. E. 537. 

It is a general and well settled rule of law that a principal is liable for 
the acts and conduct of his agent performed in the apparent scope of 
the latter's authority, and in the case of insurance agents this rule is not 
superseded by any stipulation in the policy that no agent can waive a 
condition except by writing indorsed on or attached to the policy. South- 
ern States Fire Ins. Co. v. Vann (1915), 69 Fla. 549, 68 So. 647, L. R. A. 
1916B, 1189. Neither silence nor investigation on the part of the insurer 
following the destruction of the property insured will alone constitute a 
waiver of a stipulation that proof of loss must be furnished within a 
certain time as a condition precedent to a recovery on the policy. Cen- 
tral City Ins. Co. v. Oates (1889), 86 Ala. 558, 6 So. 83, 11 Am. St. Rep. 67;' 
Beatty v. Lycoming County Mutual Ins. Co. (1870), 66 Pa. St. 9, 5 Am. 



